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THE JURIST

Bao Kangyun Ph. D. in Law Assistant Researcher of Tsinghua University Law School.

Balancing System and Practical Implementation of Personal Information Protection Law
XU Ke * 62 »

Although Personal Information Protection Law has made “protection and utilization of personal informa—
tion” a dualistic legislative goal the balance remains difficult in practice. The “balancing method” which
collects and weighs different interests and values and makes decisions after comparing the positive and nega—
tive points of view has become the best tool to face the challenge. Based on overseas experience and Chi—
nese practice a “two-stage four-ier” balancing system has taken shape following the logic of balancing ar—
gument and the principle of functional differentiation of state organs. In the first-order stage the law helps
individuals and personal information processors to carry out self+rade-offs based on the “market mecha—
nism”; in the second-order stage the legislature first forms an objective value order based on the “propor—
tionality mechanism” and then the administrative organs adopt the “contextual mechanism” and the “risk
mechanism” to establish the balancing rules for the classification of personal information and finally the ju—
diciary will make case-by-case adjustments based on the “good faith mechanism”. The balancing system for
the protection and use of personal information transforms the uncertainty of the balancing method into a ra—
tionalized decision-making process that can be demonstrated and ultimately realizes the appropriateness and
predictability of the balancing.

Key Words Personal Information; Balancing System; Proportionality Mechanism; Risk Mechanism;
Contextual Mechanism.

Xu Ke Ph. D. in Law Associate Professor of Law School of University of International Business and

Economics.

The Mechanism and Motivation of Court President Exercising

Trial Supervision and Administration Power FAN Chuanming 75 *

The core issue of the reform of judicial power operation mechanism is the relationship between judicial
power and judicial supervision power. There are various mechanisms for the President of the Court to exer—
cise his or her trial supervision powers including the prior review mechanism for certain cases and matters
the collective discussion mechanism led by the President of the Court the hierarchical structure and vertical
case flow as well as the case quality assessment and judge performance evaluation mechanism. The trial su—
pervision mechanism changes frequently and various mechanisms complement each other and change dy-
namically. The balance between regulatory effectiveness and legal legitimacy is a thread running through the
mechanism changes. Through the surface mechanism and the system logic behind it we will find that the
motivation for the President of the Court to exercise the power of trial supervision is to strengthen the overall
linkage nature of the operation of trial power. When a judge tries a specific case the judicial power he exer—
cises falls into a power and information network that reaches up and down and connects inside and outside.
Under the supervision mechanism case trial has the significance of communicating judicial policies disas—

sembling and sharing court assessment indicators binding trial quality and personnel management and unif-
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ying judgment standards. The reform of the review system is the adjustment of the judicial supervision au-
thority of the President of the Court in the implementation mechanism and its essence is the extension of the
original system logic.

Key Words President of The Court; Trial Supervision and Administration Power; Judicial Power;
Case Review System

Fan Chuanming Ph. D. in Law Associate Professor of Koguan School of Law Shanghai Jiao Tong U-

niversity.

The Second Revision to the Company Law: Improvement of the

Company Law System and Future Prospects LIN Yiying * 89 *

The revision of the Company Law implements the decisions and deployments of the Party Central Com—
mittee adheres to the combination of national conditions and drawing on international experience adapts to
the needs of economic and social development and systematically improves the company system on the basis
of the basic framework and main systems of the current company law in response to prominent problems in
practice. In terms of capital system it provides more institutional supply for facilitating investment and fi-
nancing and also strengthens shareholder investment responsibility to maintain capital enrichment. In terms
of corporate governance it optimizes the allocation of company types and institutional powers providing more
governance models for company to choose improving the flexibility of corporate governance and reducing
governance costs. It strengthens norms for controlling shareholders actual controllers and operators and
safeguards the interests of all parties involved. It strengthens the equal protection of shareholder rights. It is
of great significance for improving the modern enterprise system with Chinese characteristics and promoting
high—quality economic development.

Key Words Company Capital System; Corporate Governance; Protection of Shareholder Rights

Lin Yiying Ph. D. in Law Fuctionary of Economic Law Division of Legislative Affairs Committee of

the Peoples Congress Standing Committee.

The Nature and Implementation Structure of Common Authority of

Anti-monopoly under the Unified National Market HU Liwen = 103 *

In order to build a unified national market Chinas anti-monopoly law has in the past defined anti-mo—
nopoly enforcement as a matter for which the central government is responsible. However under the goal of
accelerating the construction of a unified national market in recent years the State Administration of Market
Supervision has delegated and entrusted enforcement powers to provincial market supervision authorities thus
creating two-tier centralised law enforcement structure at the de facto level. This decentralised enforcement
model is in line with the history of the EU% decentralised enforcement reforms and the enforcement character—
istics of the US “antitrust federalism”. Based on the knowledge of past enforcement effects and the inspira—
tion of extra-territorial experience the unity of enforcement standards cannot be pursued through the path of
ex ante restriction of power but rather the ex post regulatory mechanism of unified standards should be con—

structed on the basis of full enforcement. Therefore the two-tier enforcement structure should be seen as a
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