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rights abuse and the substantive outcomes it produces. The legal relationship surrounding share repurchase
constitutes a statutory debt obligation, where the right to claim is inherently non-transferable, and the debtor
is precluded from invoking defenses such as impossibility of performance. In instances where the company as-
sumes debt without fault, it remains obligated to provide a detailed explanation. Remedies and valuation
should be reviewed, taking into consideration the valuation date and the share repurchase price, which, apart
from being based on the company’s net assets as a valuation benchmark or considering the company’s quasi-
partnership nature, must also integrate various factors to determine the discount standards. Through doctrinal
explanation, a systematic and applicable regime should be established for the share repurchasing right of
claim.

Key Words Right to Request Share Repurchasing; Right to Request Restoration; Abuse of Power;
Abuse of Proposal Rights; Reasonable Expectation

Li Ruoqi, Ph.D. in Law, Associate Professor of Shandong University Law School.

The Draft Civil Code of the Qing Dynasty and the Systematization of the

Civil Law of the Republic of China: Code Centrism and the

Compilation of Civil Code during the Beiyang Period XU Kunjie - 91 -

The systematic process of civil law during the Beiyang period is mainly reflected in the compilation of
Civil Code based on the Draft Civil Code of the Qing Dynasty. During the Beiyang period, although the Su-
preme Court established the order of application of civil laws in practice with its judicial power, the lack of a
systematic civil law still led to problems in judicial practice, such as unclear scope of legal sources, exces-
sive subjectivity of judges, and a lack of unified guidance on the superior value of civil law. For this reason,
the northern and southern regimes during the Beiyang period carried out several civil law systematization pro-
jects based on the systematic structure of the Draft Civil Code of the Qing Dynasty. These methods included
the provisional application of the Draft Civil Code of the Qing Dynasty, making it effective through legislative
procedures, and using the format of this draft to compile civil precedents by judicial organs. The plan of the
compilation of the Drafi Civil Code of the Republic of China and the Civil Code of the Republic of China also
emerged during the legislative process of the Drafi Civil Code of the Qing Dynasty. Both legal documents
played an important role in the final completion of the Republic of China’s civil law system. The compilation
of the Civil Code to achieve the systematization of civil law reflects Code Centrism, which still has an impact
on the construction of the contemporary Chinese civil law system.

Key Words Drafi Civil Code of the Qing Dynasty; The Chinese Supreme Court Decisions; Codification;
Systematization; Code Centrism
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Abolishing the Clause Requiring “ Generally Adopt” Sentencing Recommendations by
People’s Procuratorates in Guilty Plea Cases SUN Changyong + 103 -
The newly added Article 201 of the Criminal Procedure Law in 2018 requires people’s courts to “gener-
ally adopt” sentencing recommendations made by people’s procuratorates in guilty plea cases. This regulation
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has sparked disputes between the procuratorate and court, and among academia, and has had a wide-ranging
impact on judicial practice. This article argues that the “generally should adopt” clause, which grants sub-
stantive binding force to sentencing recommendations in guilty plea cases, is basically untenable, violating
the doctrine of separation of powers between the prosecution and the judiciary and the constitutional principle
of “the Public Security Organs, the People’s Procuratorate and the People’s Court should each be responsible
for their respective tasks, work together with each other, and act as checks on each other”. It is also against
the inquisitorial tradition of the Chinese guilty plea system and the “discretionary leniency” nature for the cir-
cumstance of the accused’s confession and acceptance of punishment, and does not conform to the universal
experience of collaborative criminal justice in the two legal systems. The legislature should abolish the
“should generally adopt” clause when amending the Criminal Procedure Law for the fourth time, and unify
provisions on the adoption standards of sentencing recommendations for non-guilty plea cases as well as guilty
plea cases.

Key Words Confession and Accepting of Punishment; Sentencing Recommendation; Should Generally
Adopt; Abolish
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On the Definitive Application in Limited Circumstances of Administrative

Reconsideration Alteration Decisions HUANG Kai - 116 -

The revised Administrative Reconsideration Law adjusts the mode of the alteration decision to a defini-
tive application in limited circumstances. Definitive application in limited circumstances is a modification of
mixed application, aiming to strengthen the application of the alteration decision in specific circumstances.
Under the positioning of administrative reconsideration as “the main channel for resolving administrative dis-
putes”, definitive application in limited circumstances contains the dual orientations of definitive application
and limited application. Of the three limited circumstances in which definitive application is made, “inappro-
priate content” should be limited to defects in the substantive content effect discretion within the scope of
statutory discretion and exclude abuse of power; “incorrect application basis” should be clearly distinguished
from “lack of basis” and “illegal application basis”; “unclear facts, insufficient evidence, facts and evidence
are clarified by the administrative reconsideration organ” shall be applied at the discretion of the reconsidera-
tion organ, taking into account the characteristics of case facts. Achieving definitive application in limited cir-
cumstances of the alteration decision requires the establishment of safeguards to protect the interests of the
applicant through the prohibition of adverse alterations and a hearing procedure to make applicant willing to
accept the variation decision. Strengthening the institutional capacity of the reconsideration organ should be a-
chieved through the establishment of the Administrative Reconsideration Board as a consultative organ, so as
to encourage it to proactively make alteration decisions.

Key Words Administrative Reconsideration; Resolve Administrative Disputes; Alteration Decision;
Definitive Application in Limited Circumstances
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